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By Stephen L. Brodsky, Esq., Zwerling,
Schachter & Zwerling, LLP
Mid-size public and union pension
funds have become serious contenders
for the role of lead plaintiff in securi-
ties class actions. Whenever large pen-
sion funds opt to pursue individual
securities actions instead of class
actions, a mid-sizc fund may be posi-
tioned as the investor with the largest
financial interest in the relief sought by
the class, and therehy, the presumptive
lead plaintiff. Mid-size funds should
seize their chance to lead shareholder
recovery efforts on behalf of their own
beneficiaries and other investors.

Since the passage of the Private

Securities Litigation Reform Act
(“PSLRA”) in 1995, institutional
investors have increasingly been

appointed by courts to serve as lead
plaintiffs in securities class actions. ]
The mcreased number of institutional
investors serving as lead plaintiffs com-
ports with Congress’s purpose in enact-
ing the PSLRA: that the plaintiff with
the greatest financial interest in the
relief sought be the presumptive lead
plaintiff in the Iitigatim‘l.2 With their
sizable portfolios, pension funds often
have the largest holdings in publicly
held companies and, therefore, the
greatest financial interest in securities
class actions involving those companies.

Pension funds have recognized the
benefits of serving as the lead plaintiff
in a securities class action, including
their selection of class counsel and
mvolvement in case strategy. A 2006
Cornerstone Research report identi-
fied five funds that have served as lead
plaintiff in four or more3 post-PSLRA
cases.* The two most active institu-
tions, the Teachers’ Retirement System
of Louisiana and Local 144 Nursing
Home Pension Fund, have served as
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lead plaintiff in nine and six cases
respectively.5

A study by PricewaterhouseCoapers
LIC (PwC) estimates that institutional
investors served as lead plaintiffs in
over 50% of all class actions that settled
in 2006.% Public pension funds, in par-
ticular, have become more involved.
According to the PwC study, approxi-
mately 70% of institutional investors
serving as lead plaintiffs in class actions
that settled in 2006 were public pen-
sion funds.”

By taking lead-
ership roles in
securities  class
actions, pension
and union funds
may cnsurc that
they are best satis-
fying their fiduci-
arv obligations to
their beneficiaries.
Undeniably, the presence of a sizable
institutional investor in the role of lead
plaintiff lends a certain distinction to a
class action. A study by WNational
Economic  Research  Associates
(“NERA”} concludes that class actions
with institutional investors serving as
lead plaintiff settle for an average of
one-third more.® The NERA stu dy also
reports that some settlements include
changes in corporate governance pro-
cedures,? an issuc of importance to
institutional investors.

Despite the increased involvement of
institutional investors {and particu-
larly, pension funds) in class actions,
large public pension funds have, from
time-to-time, opted to pursue individ-
ual actions.1? One example of this is
the California State Teachers’
Retirement System (“CalSTRS”). With
its $157.8 billion investment portfolio,
CalSTRS is the sccond largest public
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pension fund in the United States.! U In
January 2007, CalSTRS’s announced
that it had reached a scttlement in its
individual seccuritics action against
Qwest Communications.!2

The selective decisions by large msti-
tutional investors to pursue individual
cases 15 not a new phenomenon. In
September 2002, the state of Ohio
joined at least four other states
{Tllinois, Alabania, West Virginia and
California) in electing not to be part of
a federal class action against Enron
and, instead to 4;7ursuc individual state
court actions. 1

Certainly, the decision of large msti-
tutions to “opt out” (whether in the
carly or later stages) of class actions has
been most notable in recent, highly
publicized “mega” cases. At least 93
investors, including institutions, chose
to pursue separate lawsuits against
Time Warner, rather than participate
in a securities class action that settled
for $2.65 billion. 14 Among the institu-
tional investors that brought their own
cases against Time Warner were the
Ohio State Pension Funds, California
Public Employee Retirement System
(“CalPERS”), CalSTRS, the State of
Alaska, and the University of
California 13 Similarly, at least 65
investors, including institutions,
brought individual actions against
WorldCom, rather than participate in
a class action that later settled for $6.1
billion. 16

When larger pension funds forgo
lead plaintiff status in favor of indi-
vidual actions, mid-size pension
funds may possess the largest finan-
cial interest in cases in which they
otherwise would have been overshad-
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owed. No one, of course, can predict
which investors may seck lead plaintiff
status or the financial interest of other
investors. Yet, the fact remains that
mid-size public and union pension
funds have an opportunity to serve as a
lead plaintiff in a class action and to
champion the cause of investor rights
while fulfilling their fiduciary duties to
their own beneficiaries. It is an oppor-
tunity they should not let pass by.
Stephen L. Brodsky is a senjor counsel
with Zwerling, Schachter & Zwerling,
LLP, a securities litigation law firm
which represents pension funds and
other institutional investors. He gradu-
ated from Columbia Law School, where
he was a Stone Scholar.
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Quantitative Management Associates
as possible managers for the portfolio.
Kehler noted that the board is trying to
schedule interviews for its meeting in April.
The search is being conducted to replace
State Street Global Advisors (S5gA),
which was terminated following the resigna-
tion of CEC Bill Hunt.

The plan's consultant, Summit Strategies
Group, is assisting with the search. =
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” As noted herein, this situation has
been most ohservable in the largest of
class action litigations. It need not be
limited to such cases, however. As long
as a fund’s losses are sufficiently large,
the prospect of pursuing an individual
action remains.
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Shah, scnmior associate with Meketa
Investment Group, is assisting with the
scarch. The RFEI is available at meketa-
group.com/mgrCenter.php. =

Odds & Ends

W Peter Martin has been appointed
as president of a new institutional
services division at Natixis Global
Asset Management, which will
focus entirely on pension funds,
endowments and foundations. Also,
Spiro Christopulos was named chief
operating officer of the new division.

m Chartwell Investment Partners
has hired Daken ¥anderburg as a
portfolio manager and director of
quantitative research. He will head
up the firms first quantitative
research team. He joins from
Gamma Capital Advisors where he
was a partner and paortfolio man-
ager.

m Coast Asset Management has
named Roger Hartley as chief oper-
ating officer. Prior to joining Coast,
Hartley was a managing director at
Putnam Lovell.

Odds & Ends is a compifation of reported
news from a vaniety of sources. The informa-
tion in this section is assumed fo be reliable,
but all information should be confirmed,
as IMW does not guarantee its accuracy.

IMWeekly.com Poll

Concerns about sovereign wealth funds
are attracting more and more attention
in the market these days. Do you think
its warranted?

/ No.
The market is just
[ overreacting.

75%

Yes. You can never

be too careful,
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